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ERIC D. FREDERICKSEN
Interim State Appellate Public Defender
I.S.B. #6555
BRIAN R. DICKSON
Deputy State Appellate Public Defender
I.S.B. #8701
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DEREK J. SANDERS,
)
)
Defendant-Appellant.
)
___________________________)

Nature of the Case

NO. 44292
BANNOCK COUNTY NO. CR 2011-2878
APPELLANT'S BRIEF

STATEMENT OF THE CASE

Derek Sanders contends the district court abused its discretion when it denied
his motion to discharge him from probation and deem his sentence served. That motion
was based on Mr. Sanders’ assertion that he had not been afforded the opportunity to
accept or reject the terms of probation when the district court suspended his sentence
following a period of retained jurisdiction. However, as he has since been discharged
from probation, this Court should vacate the erroneous order and remand this case for
whatever further proceedings might be necessary.
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Statement of Facts and Course of Proceedings
Pursuant to a plea agreement, Mr. Sanders pleaded guilty to destruction or
concealment of evidence. (R., pp.165-66.)

The district court imposed a unified

sentence of five years, with one and one-half years fixed, and retained jurisdiction.
(R., pp.166-67.) Mr. Sanders completed a rider program during that period of retained
jurisdiction, and the district court ordered he be placed on probation for a four-year term
without a hearing. (R., p.173, 204.) However, Mr. Sanders remained incarcerated for
several years on a sentence imposed in an unrelated case.

(R., p.179.)

He was

eventually paroled in the unrelated case. (R., p.179.)
Thereafter, a report of violation was filed, alleging violations of the terms of
probation in this case and the terms of parole in the unrelated case. (R., pp.178-79,
188-89.) At the initial hearing on that report of allegation, Mr. Sanders:
moved to vacate his probation and the Court heard oral argument
concerning the legality of Defendant’s term of probation. Defendant’s
counsel informed the Court that Defendant . . . has remained incarcerated,
even after the Court suspended Defendant’s sentence on February 22,
2013, due to a separate offense. The Court invited both parties to file a
brief on the issues raised.
(R., p.204; see R., p.183 (minutes of the hearing in question).)

Mr. Sanders

subsequently entered a denial to the alleged violations. (R., p.195.)
In his brief, Mr. Sanders argued he had not been given the opportunity to reject
the terms of probation, and he would have, in fact, rejected those terms since he knew
he was going to remain incarcerated on the unrelated sentence. (R., pp.199-201.) As
such, he argued, pursuant to the district court’s continuing authority over the terms of
probation, the district court should discharge him from probation and deem his sentence
served, as the amount of time he had remained incarcerated exceeded the maximum
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term of his sentence. (R., p.200-01.) The State did not file a brief on this issue.
(R., p.204.)

The district court denied Mr. Sanders’ motion without further hearing.

(R., pp.203-11.)
Mr. Sanders filed a motion to reconsider that decision. (R., p.213.) The Court
held a hearing on that motion, during which, “Mr. Sanders appeared before the Court
and alleged that the Court advised him, at his sentencing hearing, that the Court would
hold a hearing to establish the terms and conditions of his probation if he successfully
completed a Rider program.” (R., p.219.) However, reviewing the record, the district
court found, “the Court stated it would determine a payment schedule after Mr. Sanders
returned from the rider.”

(R., p.219.)

Therefore, considering the information

Mr. Sanders presented with his motion to reconsider, the district court denied that
motion. (R., p.222.) Mr. Sanders filed a Notice of Appeal which was timely from both
the order denying the motion for discharge and the order denying the motion to
reconsider. (R., pp.253-55.)
Thereafter, Mr. Sanders filed a second motion to reconsider, which was
accompanied by an affidavit from the attorney who had represented him at the time he
completed the rider program. (R., pp.226-28.) In that affidavit, former counsel attested
he had not received notice of the district court’s decision to place Mr. Sanders on
probation, and so, Mr. Sanders had not had an opportunity to address that decision at
that time.

(R., p.229.) The district court judge recused himself and the case was

reassigned. (R., p.231.) The new district court judge granted Mr. Sanders motion to
reconsider, discharged him from probation, and amended his sentence to the number of
days he had already served. (R., pp.247-51.)
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ISSUE
Whether the district court abused its discretion by denying Mr. Sanders’ motion to
discharge him from probation.
ARGUMENT
The District Court Abused Its Discretion By Denying Mr. Sanders’ Motion To Discharge
Him From Probation
Mindful of the fact that he has since been discharged from probation and deemed
to have served the sentence in this case, Mr. Sanders maintains that the initial district
court judge abused his discretion by denying Mr. Sanders’ motion for discharge from
probation based on the fact that he had not been afforded the opportunity to accept or
reject the terms of probation.
When a court places a defendant on probation, that defendant has the option of
“declin[ing] the probation terms which the court offers.” State v. Taylor, 160 Idaho 381,
___, 373 P.3d 699, 704 (2016) (internal quotation omitted) (holding that, where the
defendant did not agree to be incarcerated at the drug court judge’s discretion, such
incarceration did not be described as discretionary jail time under the terms of that
probation); see also State v. Josephson, 125 Idaho 119, 122 (Ct. App. 1993) (explaining
that, the defendant “had the right at any time to decline probation and instead serve the
suspended portion of the sentence”); but see Bojorquez v. State, 135 Idaho 758, 761
(Ct. App. 2000) (finding no error in the summary dismissal of a claim on post-conviction
which asserted that suspending a sentence in abstentia following a period of retained
jurisdiction made the sentence illegal).

Since Mr. Sanders was not afforded the

opportunity to accept or reject the terms of probation, and since he would have, in fact,
rejected them due to the facts of his particular situation, the district court abused its
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discretion when it denied his motion to be discharged from probation and be deemed to
have served the full term of his sentence.
CONCLUSION
Mr. Sanders respectfully requests that this Court vacate the erroneous order
denying his motion or discharge and remand this case for whatever further proceedings
might be necessary.
DATED this 23rd day of November, 2016.

____/S/_____________________
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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I HEREBY CERTIFY that on this 23rd day of November, 2016, I served a true and
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